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“Neuroscience & the Law: Part 1” with Francis X. Shen 

Transcript of Communicating Brain Science Podcast 

Guest: Francis X. Shen is Professor of Law and McKnight Presidential Fellow at University of 
Minnesota, Executive Director of Education and Outreach at the MacArthur Foundation 
Research Network on Law and Neuroscience, and Executive Director of the Harvard MGH 
Center for Law, Brain, and Behavior. A co-author of the first Law and Neuroscience coursebook, 
Dr Shen conducts conducts empirical, legal, and ethical research at the intersection of law and 
brain science to examine how insights from neuroscience can make the legal system more just 
and effective. He directs the Shen Neurolaw Lab, whose lab motto is: “Every story is a Brain 
Story.” 

Host: Brandon Barrera is a New York City journalist, born and raised in Queens and living in 
Manhattan. A public affairs assistant at the Dana Foundation, he writes about books for 
Cerebrum magazine. Before coming to Dana, he provided content to Bronx Net and The Bronx 
Journal. When not enthralled by all things sci-fi, Barrera is fond of cycling, film, and arguing the 
finer points of tabletop gaming. 

[Intro] Francis Shen: I'll give you a really clear example, which is brain-based lie detection. 
When I talk about law and neuroscience, almost inevitably, one of the first things that people 
think about is, "Oh, are you going to be able to read someone's brain to see if they're lying or 
not?" And mind reading. "Can I, as we've seen in the movies or television, put you in an FMRI, 
so a functional magnetic resonance imaging scanner, and figure out your deepest darkest 
secrets?" 

Brandon Barrera: That's the voice of Francis X. Shen, Professor of Law and McKnight 
Presidential Fellow at University of Minnesota, and the Executive Director 
of Education and Outreach at the MacArthur Foundation Research 
Network on Law and Neuroscience. Dr. Shen joins the program to fill us in 
on: Neuroscience and the Law. 

Hello everyone, and welcome to this episode of Communicating Brain 
Science, a podcast for noggin enthusiasts and brain explorers, made 
possible by the Dana Foundation. I'm your host, Brandon Barrera and this 
week marks the start of our multi-part series on neurolaw. What is this 
rapidly growing intersection of neuroscience and law? Have we finally 



 

      
           

           
            

   

              
          

          
       

            

            
    

            
         

  

               
               

             
            

        
           

             

             
          

            
          

        
  

             
              

           
    

           
            
            

          

crossed the threshold where thought crimes and pre-crimes jump from 
beyond the pages of fiction and into our social media feeds? Not exactly. 
To clarify what questions the field does contend with, we speak with 
none other than the co-author of the first-ever textbook on the subject, 
Dr. Francis Shen. 

Thanks for tuning in. We hope that you enjoy our plunge into some of 
what brain science has to say about justice and the legal system, 
including the very real and very consequential limits of neuroscience. 
Thank you for joining us, Dr. Shen. 

Francis Shen: Oh, it's a pleasure to be here. Thanks for having me. 

Brandon Barrera: I'd like to start by asking what we're talking about when we say 
neuroscience and the law. 

Francis Shen: It's a great question and it's the place to begin. I don't know that the 
phrase neurolaw appears in the dictionary, but let me give you at least 
what I think it is. 

Law is in the business of governing human behavior, and so my view, and 
I think the view of those who work in the field with me, is that any time 
another field can help law understand why people do the things they do, 
why they make the decisions they make, act the way they do, or 
importantly, don't make decisions that we or they might want to make 
and don't act in ways that are socially productive, if another field can help 
us understand why, the big idea is then that law can do its job better. 

It can be more efficient, more effective, more just, and that's really the 
intersection of neuroscience and law. Neuroscience begins to uncover for 
the law and demonstrate for the law, why humans act and think and 
behave the way they do. Therefore, how law might be better at 
modifying and intervening and encouraging better decision-making and 
better behavior. 

Brandon Barrera: This brings to mind something I came across when researching your lab 
and the work that you do. Your lab's motto is the saying, "Every story is a 
brain story." Could you tell us a little bit about why this resonates with 
you and your researchers? 

Francis Shen: I came up through the social sciences. I did a JD-PhD, but I didn't have 
formal training until I got into graduate school and into my postdoc in the 
natural sciences. This is actually a hallmark of work in law and science. 
That traditionally we've drawn on fields like economics and sociology and 



 

          
             

  

             
      
          
             

           
         

   

        
            

            
         

             
 

            
         

          
        

           
           

   

            
             

              
     

           
          
            
            

          
             

       

          
            

            
          

education. We recognize that stories in law and that the experience of 
those who come into the justice system are heavily influenced by all sorts 
of things. 

But the law has been slow to recognize that neurobiology is also one of 
the factors that contributes to, again, legally-relevant decision-making 
and behavior. I like that motto, "Every story is a brain story," but it's not 
the case that every story is only a brain story. Every story is also a story of 
economics and class and race, and many other factors. We've been 
thinking about those other factors for a long time, and we haven't 
thought about the brain factor. 

That's what that motto is a reminder about, that brain conversation, 
brain insights ought to be part of the constellation of things we could talk 
about. I'd add just one more thing. Every brain story right now is still a 
not fully and sometimes poorly understood brain story, and that turns 
out to be a major challenge and a major focus of this field of law and 
neuroscience. 

What do you do in law and policy when neuroscience and related 
disciplines give you some new insights, but not everything you want to 
know? How do you navigate that uncertainty? A lot of our field is 
separating wheat from chaff. As excited as I am about potential 
applications of neuroscience in law, we work really hard to avoid 
inappropriate and premature uses of the science, which can do more 
harm than good. 

Brandon Barrera: Part of the reason we're having this conversation is because neuroscience 
and the law comes up in conversation more and more these days. I mean, 
do you find that to be the case, and what makes you feel that way, if you 
happen to share that point of view? 

Francis Shen: I think there's good empirical evidence that there is growing interest in 
the law for neuroscience. What was once an academic enterprise, you 
had philosophers and others writing books such as Did My Neurons Make 
Me Do It? And wondering about these big questions. There are still those 
doing it and those are important questions to ask. Now, an increasing 
number of lawyers whose client's cases are on the line and judges, are 
being confronted with and engaging with neuroscience. 

I actually want to thank the Dana Foundation for helping us track recent 
cases. Every week we get an alert. We're actually talking on a Monday, so 
it came in this morning with hundreds of new cases in which some 
reference to brain science was mentioned. These really range. The 



 

           
          

   

             
           

            
          

         
        

           
       

         
           

           
         
            

               
            

            
     

            
           

          
          

        
         

            
     

             
            

         
         

             
       

 

         
         
        

diversity of cases is amazing. It's everything from disability and brain 
injury cases, to criminal justice and juvenile justice, aging brains, 
dementia, capacity, competency. 

We're just seeing neuroscience show up all over the place. Why is that? 
Well, the answer I think goes back to what I was saying before, that often 
the law's questions really hinge on what the brain is doing. For instance, 
how much pain and suffering was somebody really experiencing? Does 
that mean they get their disability benefits or not? Does that mean that 
their payout from a tort lawsuit is really big or really low? 

For criminal responsibility, did someone have the requisite mental state 
that the prosecution needs to prove? For policymakers, what 
interventions might work so that we can improve on sometimes what is a 
really astounding and problematic recidivism rate of 60, 70, even 80%? 
How do we handle substance use disorder, mental health issues? These 
are all places where neuroscientists, and neurologists and psychiatrists, 
are waking up hard every day to try and solve those problems. 

Law is waking up every day, lawyers and judges, trying to also solve those 
problems, and our field is trying to bring those strands of knowledge 
together. We're just seeing this more and more in actual cases, in 
scholarship and in professional activities. 

Brandon Barrera: I wanted to read a quote here, something you wrote that was published 
in the Harvard Journal of Law & Technology. It's regarding the 
transformative potential of neuro legislation. This was in 2016. You 
wrote, "I argue that legislative use of neuroscience is growing in breadth, 
but not yet depth. Neuroscience may be, in many instances, just window 
dressing, invoked because it is thought to be helpful in persuading 
others." Could you expand on this for us and help us understand what it 
was that you're communicating in that passage? 

Francis Shen: There are a lot of ways that one can use science and that study, which 
was an empirical study of the use of neuroscience in state legislatures, 
found that by and large, it wasn't the case that a legislator came upon 
neuroscience and completely changed their worldview --voted this way 
previously and now is going to vote that way. Rather, it was the case that, 
at least in that study, I found that neuroscience was being used 
instrumentally. 

Put another way, to support someone's already preexisting views, like 
saying, "Hey, let me go get some more evidence as support for what I 
already believe." As opposed to, "Let me critically reexamine what I 



 

           
              

       

          
            
            

            
           
          

           

            
           

           
         

          
        

       
 

           
             

             
         

           
       

            
           

               
           
         

            
         

              
           

          
          

              
           

          

believe to begin with." I think we've seen more depth since 2016. That 
was six years ago. I'll say a couple of just quick things. One is that, as 
evidence of that, there's just much more conversation. 

We published the first Law and Neuroscience casebook in 2014. At that 
point, 90% of our material in that book had only been published since 
2000, a really new field. Well, guess what? We just published in 2020, the 
second edition of that book. In those just over five years, 40%, and in 
some cases almost 50% of the material is new. That is, cases had not 
been decided in 2016, scientific articles and research had not been 
published in 2016 and 50% of the commentary hadn't been done either. 

It's burgeoning. It's happening quickly. One place where we've seen some 
movement, I think is around substance use disorder. I have now been in 
rooms with prosecutors who have said, "We have changed the way that 
we're approaching our work with addicted defendants and offenders 
because of the science and the medicine that we've been taught, that 
we're engaging in." For instance, around medical-assisted treatment and 
its potential use in at least some defendant sentencing and treatment 
programs. 

I do think we're getting more in-depth, but there's still a lot more to 
come. This is the dawn of a really new field that is just at its infancy and 
I'm really excited to see where it goes, but there's no way in my mind 
that it looks the same in 20 years as it does right now. 

Brandon Barrera: We spoke about what this field is, but what is it not? What behaviors or 
conclusions do we want to steer clear from? 

Francis Shen: Great question, and something that I think a lot of us in the field think a 
lot about. In fact, sometimes so far, I think our scholarship has been a lot 
of like the no, no, no neuro's law. You can't do this. You can't do that. I'll 
give you a really clear example, which is brain-based lie detection. When I 
talk about law and neuroscience, almost inevitably, one of the first things 
that people think about is, "Oh, are you going to be able to read 
someone's brain to see if they're lying or not?" 

And mind reading. Can I, as we've seen in the movies or television, put 
you in an FMRI, so a functional magnetic resonance imaging scanner, and 
figure out your deepest, darkest secrets? The answer is no, we can't do 
that now, and no, we can't do that tomorrow. In my view, at least in 
terms of the questions the law asks, we'll never be able to do that in a 
satisfactory way for the law. Despite that, there have been multiple 
efforts to introduce FMRI-based lie detection evidence in the courts. 



 

              
         

       
          

           
           

        

            
       

           
          

           
         

               
            

      
         

 

             

              
            

         
         

           
             

 

               
           

             
            

           
 

             
          

        
          

        
          

Our field has had to prepare, and thankfully those judges in those two 
cases ruled that evidence inadmissible so it didn't go in front of a jury. 
Just because the science isn't ready, doesn't mean there aren't some 
attorneys and their clients who will want to push it forward and suggest 
to a judge that should be introduced. I don't think we'll be able to do 
that. I also don't think that we'll be able to with, again, 100% accuracy, 
determine what is going to work for a particular individual. 

I do think that is for an intervention. Neuroscience is not magic, in the 
same way that treatment around mental health generally, hasn't been 
perfected from the mountains and decades and hundreds of millions or 
billions of dollars of research. What has happened, we've gotten better. I 
think we have to keep a reasonable and realistic view about success rates 
and we can do a lot better than we're doing now. 

If we think that neuroscience is going to come in and be this magic wand 
to suddenly tell us, "Oh, here's the exact intervention you do and this 
person will never re-offend again." That's the bar that neuroscience can't 
meet and frankly, nobody of expert knowledge can meet, that I'm aware 
of. 

Brandon Barrera: Can you tell us what the Shen Neurolaw Lab's mission is then? 

Francis Shen: Sure. I might also talk about the Center for Law, Brain & Behavior which is 
I'm executive director of the center and we work closely together. Our 
Dana Foundation grant has really supported our work at the center too 
through this case database that we're building, where the case 
databases, we examine these new cases. We keep the legal community 
up to date. In fact, I think it's right now the central repository for new 
cases. 

The center's mission ... And this is very much similar I think to what we do 
in our lab. The idea is that better decisions aligned with science can 
produce better outcomes in line with justice. Our lab is really focused and 
begins the conversation with law and policy. How do we make a more 
just society? How do we make law more efficient, more effective, more 
just? 

Then we say, "Okay. Can neuroscience offer us any help?" Sometimes the 
answer is no. Like I mentioned before, brain-based lie detection. It's just 
not there right now, but maybe this will change. Brain-based pain 
detection isn't there either. There are a whole bunch of other places 
where the neuroscience just isn't ready. Well, I'll give you a great 
example. Our still intractable problem around aging brains and dementia. 



 

             
           

           
         

            
      

      

           
         

          
        

          
 

          
             
           
             

          
            

    

          
        

       
       

      

              
          
        

    

            
        

          
            
           

  

          
          

          

We recently completed a piece out of my lab on aging judges. There have 
been a little bit of case law and some high-profile cases where judges, 
especially federal judges, because they don't have to retire, they have life 
tenure, have begun to be demonstrably, cognitively declining. The 
question is, what do you do? Again, I argue in this piece, when we point 
out that neuroscience isn't magic, it can't tell us exactly who amongst 
those who are aging will decline. 

But it can, in those fields in neurology and psychiatry and related 
disciplines have developed effective tools, again, for making better 
guesses for improving patient care. In our law, we could import those 
and, again, produce outcomes that are not perfect, but are more 
effective. Right now the law uses blunt instruments in terms of aging 
judges. 

At the state level, we often have mandatory retirement ages, which 
means we lose some amazing judges who have to retire at age 72, even 
though they've got 40 years of experience, they're still awesome and we 
should keep them on the bench. At the same time, there are some judges 
who, even younger than 72, but at other ages are noticeably declining 
and there's no mechanism for removal. It really, I think to me, boils down 
to a more individualized approach. 

We argue that in youth sports concussions for a better individualized 
response and treatment. In criminal responsibility and emerging adult 
justice, don't treat every 18-year-old the same and certainly don't treat 
every 18-year-old the same way you treat a 40-year-old. Think about a 
much more individualized and precise approach. 

Brandon Barrera: What does this work look like then? Am I off base by saying part of it 
comes down to educating legal professionals? Or, is it just a matter of 
locking people in a room and having conversations about what directions 
we should head in? 

Francis Shen: Let me talk about three things. Let's start with the one you mentioned, 
which is creating a community, an interdisciplinary community where 
lawyers and scientists and medical professionals sit down and really talk 
with one another. I've been in those rooms. I don't know if the doors 
were locked, but they probably were closed, where we just had to figure 
out our terminology. 

When a lawyer says the word case, that means something really different 
than for a neuroscientist or for a physician. When we say re sponsibility, 
that means something different. We've had to establish that, and also 



 

         
         

            
           

          
          

           
    

           
           
         
          
              

           
 

         
           
        

           
             
        

         
           
             

          
         

    

              
         

        
           

           
           

            
          

          
           

         

establish a trust because there is a history, which I know we don't have 
time to go into in detail, but I want to just flag it. 

A history of scientific racism, a history of technology and science gone 
horribly wrong in the legal system, and specifically around brain science 
and notably for analogy, in the prefrontal lobotomy and psychosurgery 
up until the 1960s, where the proposition that I offered you at the 
beginning that, "Oh, hey, better science is going to produce better 
outcomes." Well, no, not always. 

Better science or new science, I should say, inappropriately used and not 
fully understood, can cause a lot of harm. We have to build that trust as 
well. There is a lot of that, just community building and engagement. I 
think we are really moving forward in that direction. A second area that 
both the lab and the Center for Law, Brain & Behavior and the MacArthur 
Network on Law and Neuroscience all do a lot of, is education and 
outreach. 

This involves engagement with judges, with attorneys, with probation 
and pre-trial officers. With anyone involved in the legal system. It is a 
slow process, but a process that I think is happening. Just as a concrete 
example, there are federal judges and their pre-trial probation teams that 
come to our Center for Law, Brain & Behavior every summer for three 
days. We work with the Federal Judicial Center. 

They don't just get some information thrown at them. They work in 
teams and they collectively work through case studies and think about, 
"Okay. Here's how we used to approach this issue or how we traditionally 
do it. Now we've just heard about the neuroscience of substance use 
disorder and the neuroscience of mental health treatment and the 
neuroscience of trauma and memory. 

Now let's go back to this and think very concretely, what options do we 
have given our resource constraints? What could we do differently that 
would actually work?" We have these consultations. That didn't exist 10 
years ago, and there's high demand for that program. Then the last thing 
to mention is that there's also a lot of advocacy now. By advocacy, I mean 
filing legal cases and arguing in our ... at least in the U.S. 

By the way, as like a footnote, there's a whole additional conversation to 
be had about the international dimensions of neurolaw, which are really 
important. But at least in the U.S. system in our adversarial system, there 
are now hundreds of active cases, actually probably more than hundreds, 
thousands right now, where attorneys are engaging with brain science. 



 

          
 

                
           

         
          

            
           

           
    

             
            
           

            
              

       

           
          

        
            

             
  

         
            

          
          

          
         

       

             
             

          
           

            
           
     

Again, we know this because we're tracking it with the Dana Foundation 
support. 

I'll give you one clear example. This is where lots of our cases are coming 
from. The U.S. Supreme Court in a series of cases that referenced to brain 
science, held that the Eighth Amendment of the U.S. constitution, which 
prohibits cruel and unusual punishment, should be interpreted to outlaw 
the death penalty for minors, those under age 18, to outlaw life without 
the possibility of parole for all non-homicide offenders, and even for 
those who kill under age 18 to make unconstitutional automatic life 
without the possibility of parole. 

They referenced brain science and they were in the briefs. Well, the last 
decision was called Miller. It was in 2012. Since then, there are hundreds, 
actually thousands of cases citing brain science in which attorneys and 
their clients are arguing, "Hey, all those protections, they all stop the 
second the clock turns from 17 years, 364 days, 23 hours, 59 minutes and 
59 seconds." Click, and those protections disappear. 

There are cases, including one that's being a high-profile case in 
Massachusetts, another in the state of Washington, where there was a 
group of defendants who committed a homicide. Because some of the 
defendants and convicted offenders were like 18 in a few days or a little 
over 18 or 19, they have life without the possibility of parole right now or 
life sentences. 

Their colleagues, their co-defendants who were just under 18, guess 
what? Some of them are already out, or they received probation, all 
because of this bright-line rule. What's happening? Well, legislatures are 
thinking about it. Courts are hearing cases from attorneys and guess what 
is front and center? The number one argument. It is related to 
developmental neuroscience. Our center's working on a big brief. There 
are others who work in these issues. 

Again, none of that case law existed 10 years ago. In fact, the most recent 
case law I'm talking about, hardly was in our casebook even in 2014, 
because it just started. Now, if you check out our Dana-funded website or 
these cases, you'll just read case after case where these defendants are 
making these claims, utilizing neuroscience. I think, again, if we talk in 10 
years from now, we'd see that issue emerge in some really interesting 
ways and onto the next one. 



 

          
       

         

             
         

         
        

   

              
         

           
           
          

        

           
             

           
            

        
         

     

         
          

            
           

            
  

          
             

            
          

            
          

   

             
             

         
          

Just an example, a very clear example, neuroscience in the courtroom, 
not just a philosophical treatise, but real life lawyering with really 
important consequences for young men and women in the country. 

Brandon Barrera: You mentioned lawyers and judges signing up for these seminars, or 
coming in and seeking further education on neuroscience. That's 
completely out of their own volition, yeah? These are just professionals 
seeking to understand more about this overlap between neuroscience 
and the law? 

Francis Shen: For the most part, yes. Well, certainly for our program that we run, it's 
self-selected. Those districts and their judges and their teams that want 
to participate. There are a few instances where an entire, for instance, 
state judiciary will be exposed to law and neuroscience because I think 
every state, or at least almost every state has a annual meeting of their 
judges, where they do all sorts of training. 

For instance, updates of training on the new Microsoft Word system that 
they need to use for entering cases or something and we have been 
invited. My colleagues and I have spoken in many states to introduce 
them to the field of law and neuroscience. In that case, everyone is 
exposed to it. In general, right now, neuroscience and neuroscience-
informed lawyering and judging is not a required part of training. I think 
that that will change. I really hope it will. 

Not that everything should be about neuroscience. When I go back to 
what I said at the beginning, every story is a brain story, but it's a whole 
bunch of other stories too. Rather, the point is that in order to tell a 
complete story, I think, and I think many of my colleagues think that brain 
science ought to be a part of the conversation. It's one of the pieces of 
the puzzle. 

For the most part, it's a puzzle piece that hasn't been put in yet. I don't 
know if you're a music fan or if your listeners are. I describe this as a bit 
of an indie band right now. We have not hit the major label. We play 
small venues, but we really sell out those venues. There's this great vibe. 
We still slip our equipment to the place. I mean, it is like a small emerging 
field, but we are starting to get some real recognition and our 
fundamentals are just great. 

I guess that's the startup analogy. No. I really think we're going to be out 
of the garage soon and into the big time. We're seeing more classes 
taught. Some more students are being exposed. As you get that 
generational shift, the last thing I'll just say is that ... Because I know Dana 



 

         
 

         
        

       
            

               
    

               
        

         
          

           
             

          

               
         

           
   

         
        

           
           

            
          

     

           
        

            
           

           
    

              
              

          
        

           
 

funds a lot of neuroscience work too, and probably scientists are 
listening. 

I am seeing a marked difference in younger generations of 
neuroscientists and neurologists, psychiatrists, who are thinking, "Yeah, I 
want to be a great physician and I want to be a great neuroscientist, but I 
want my work to make a real difference too." I think this is the moment. I 
mean, the issues we work with are so tied up in racial equity and diversity 
issues and inclusion issues. 

Our lab too works on those issues in terms of improving the pipeline for 
neuroscience researchers. Like, who's actually conducting their search? 
Who's participating in neuroscience experiments? Who is gaining the 
benefits of those awesome NIH brain developed tools? To me, that all 
goes together with this mission to apply the science, because it puts a 
clear lens on, all right, well, what is the science? Is it science of the 
people? If so, which people? That's a part of the conversation too. 

Brandon Barrera: Because the field seems like it's defining itself as time passes, are there 
any models internationally, or at least instances of neuroscience and law 
being practiced to a more profound degree or a closer degree than we 
are currently here? 

Francis Shen: Well, what a great question. I think there are a lot of simultaneous 
experiments going on right now and simultaneous emerging discussions. 
I've had discussions over the past year, or made presentations or had 
colleagues make presentations with colleagues who are in all the major 
areas, including work in the developing world and low and middle income 
countries as well. I think that right now, as a field, it's unclear exactly 
where the future is going. 

I think what is clear is that the conversation has, to date, not included 
sufficiently diverse communities and individuals. I run a large NIH neuro 
ethics grant, and it's been related to some of, I think, broader work that 
the Dana Foundation has done, which has really sought to find ways to 
do more inclusive work. I think there's both potential and danger for new 
technology to facilitate that. 

I'll give you one example. We do a lot of work on highly portable MRI. 
Right now, if you want an MRI scan, you have to go to the hospital or to a 
major research facility. Low-field MRI is bringing ... And actually new 
version of high-field MRI, are going to bring that technology they're 
already doing out of the hospital and into the community, for field-based 
work. 



 

         
             

            
             

              
           

 

          
            

           
           
          
           

  

             
             

            
             

           
       

     

              
           

          
             

            
        

        
 

        
          

         
           

          
   

            
           

   

This could be field-based work in a rural community. This could be 
popping it in the corner of your local CVS or Walgreens for brain health 
checks. It could be in your physician's office. When you go in, the first 
thing you do is like height, weight, right? Well, it could be height, weight, 
and then 10 minutes with the ... or 15 minutes with the brain scanner. I 
mean, these things are possible over the next couple of decades or 
sooner. 

Again, that has potential democratizing effects for putting science and 
scientific tools into the hands of those who've not had them before. Of 
course that has big implications for law because you could, for instance, 
with incarcerated populations provide access if they wanted it, right? To 
some of these tools. But are those technologies being developed with 
those purposes in mind? Is there a way to ensure MR access? That's just 
one example. 

I think those are open questions. The other thing I'd say is that legal 
systems vary so much over the world, that the answer is not going to be 
the same for neuroscience and law, like in one area or another. That is 
the legal application will look different, even if the science is the same. 
Clearly there are some examples from we know certain countries in 
Europe handle criminal responsibility and punishment very differently 
than the United States does. 

The United States is an extreme outlier in terms of its use of 
incarceration, both in percentage of those who are incarcerated and in 
length of incarceration. I don't think we need neuroscience frankly, to tell 
when to use the behavioral evidence from a variety of fields, to tell us 
why that's problematic, but there may be ways in which there are other 
innovations that happen sooner in other countries because they're 
playing on a different field and perhaps we could import those 
innovations. 

I really think that the international community, scientific community 
already works together, right? They have international meetings, and it's 
one big difference. I guess a closing thought is that a neuron is a neuron, 
whether you're in India or China or Pakistan, or the United States. The 
cell works the same way. The legal systems couldn't be more different 
between those countries. 

We have to be very sensitive to local and think about appropriate 
applications, given a culture and the history and the legal context. We're 
still sorting that out. 



 

             
   

           
         

           
           

        
        

         

           
           
             

          
          

         

            
           

           
           

             
      

            
           

             
          

          
      

          
     

         
         

            
        
         

             
           
            

          

Brandon Barrera: Dr. Shen, can I ask you what makes you excited and hopeful about the 
future of neurolaw? 

Francis Shen: Well, let me start by saying, one of the reasons that I went to 
neuroscience is that I just saw, and I continue to see, massive inequities 
and inefficiencies and injustices in the legal system, both criminal and 
civil. I will be the first to say that if we had a well-functioning legal 
system, or if at least I thought we had a well-functioning legal system, I 
wouldn't be doing what I'm doing because we don't need neuroscience, 
right? If it's working okay, we don't need additional perspective. 

But we have had intractable problems, and I want to focus here my 
comments on the United States legal system, again, both civilly and 
criminally. On the criminal side, we let too many guilty go free and too 
many innocent are convicted. For those who are guilty of certain 
offenses, our response as a justice system is highly inefficient, both 
economically and in terms of improving decision-making and behavior. 

It's profoundly unethical. There are great disparities by race and by class. 
That's my starting point. That the system needs a lot of fixing. Then I turn 
to neuroscience and I think, "Okay. Given the problems in the legal 
system, does neuroscience have anything to offer?" So far, in a lot of 
areas, to be humble and realistic about it, the answer has been no, not so 
much. But this is a bet on the future. 

Why I'm excited about the future is that this morning, tens of thousands, 
maybe hundred thousands or more people around the globe woke up 
and their whole mission today is to try and understand the brain. Now, 
they might be working in non-human, animals, they might be working in 
humans and they're working across a variety of diseases and disorders 
and cognitive questions, but they're doing that. 

They're asking questions. They're creating new technologies, and the 
explosion in knowledge about how this three-pound universe works is 
just profound. I put these things together. We've got really deep needs in 
the legal system. Those needs are really calling out for better 
understanding of why and how we make decisions and why and how 
people behave the way they do. What environmental factors, what 
genetic factors, what combination of the two and beyond matter. 

We've got the need, we've got the supply or the demand, if you will. 
We've got the supply of knowledge coming more and more and more. 
When I say more and more, I mean like millions of articles, billions of 
investment in new technology. You put those two things together and to 



 

           
        

          
  

              
           

          
          

             
              

             
            

           
  

            
           

            
            

 

             

             
        

   

            
        

         
          

            
             

         

               
          

           
          

           

me, if navigated appropriately, and that's a big if, it's what we've been 
talking a lot about, if navigated ethically and with a commitment to 
diversity and inclusion and equity and ultimately justice, then I see a 
really bright future. 

But I will be also again the first to admit, and I've written this, that if we 
don't navigate this and by us, I mean, collectively those who are working 
in this field, if we don't navigate it appropriately and respectfully and 
humbly, we will risk repeating the sins of the past. 

To me, that's why I get so excited to wake up every morning, but also 
why I'm so invested in it, because I think the things that we do now are 
going to have a really major impact on the legal system we have in the 
years to come. I'm really excited to be a part of that. I want to thank Dana 
Foundation for supporting our work because it's hard to find support in 
this area. 

We're not law enough for the law support, and we're not science enough 
for the pure science funders. We often fall between two chairs. Dana 
Foundation has been, I think, over the past decade plus, the place to go 
for work at this new intersection. It's been very innovative and we thank 
them. 

Brandon Barrera: We're just the early adopters of that indie band. You know? We just-

Francis Shen: Hey, somebody's got to sign us first before RCA comes in. I don't know if 
RCA is still there, before we go platinum. 

Brandon Barrera: Exactly. 

Francis Shen: No. It's been really important and encouraging because there are days 
when you think, "Wow. What's going on here?" Because this 
neuroscience is still incomplete and you see the next heading about a 
police shooting or about incarceration that just does ... It's like, "Can we 
actually solve this, or chip away at it?" It's encouraging when a funder or 
colleagues say, "You know what? We believe in you. We know this is a 
long road ahead, but we can see that you're taking right first steps." 

Brandon Barrera: Dr. Shen, thank you so much for spending time with us, illuminating our 
audience on this fascinating and impactful overlap of neuroscience and 
society and for sharing your perspective on these huge questions, this 
fascinating field. I know we're just about out of time, but I'd like to ask 
you, we're on the mend perhaps, I think there's sunlight on the horizon. 



 

             
           

           

             
            

             
            

           
        

             
             

         
            

              
          

       

             
              
          

           
           

     

           
            

             
      

              
             

            
              

            
         

        
          

  

          
       

We've been dealing with a tough time with the pandemic and COVID and 
everything, but what have you turned to, if any, like art, music? What do 
you find solace in to help you get through these tough times? 

Francis Shen: Well, this may come as a surprise, given that I focus so much on 
neuroscience, but my faith is my bedrock. In fact, I gave a talk a couple of 
years ago called The Sacred Brain. I am a firm believer, and this is not my 
lab's work nor the center's work. I speak just for myself, but I am a firm 
believer in the almighty. Of course, I pray every day and that helps, but I 
actually think it's connected to what we're talking to. 

I think that the brain I've been given and that I see in my family and my 
kids and my wife and so many, it is a marvelous creation. I take solace in 
the fact that as many challenges and problems and just tragedies that the 
human brain has produced, as we cause some real trouble for ourselves 
here on earth, we also have the potential in there, in these 86 billion 
neurons and their connection with all these cells, these miraculous, 
mysterious connections, to do something very profound. 

To me, that's what I do. I spend a lot of time engaging my brain outside of 
this and just getting off. I compete in track and field, so I'm on the track a 
lot. Just between that and prayer and hanging out with my family, that's 
been the way that I gotten through it. It's been really, I think, challenging, 
certainly for me and for everyone, but I agree with you. I think there's 
some light and some hope there. 

I would just add, that hope story, that light at the end of the tunnel story, 
those are brain stories too. We're creating our perspectives on this world 
and our ability to navigate it with our brain, in relation to our fellow 
humans and the society around us. 

Brandon Barrera: Very well-put. Thank you so much. Where can our listeners go to learn 
more and stay up to date with the latest work coming from your lab? 

Francis Shen: Two places and just a few URL letters, clbb.org. There's a link there, that's 
the Center for Law, Brain & Behavior. There's also a clear link there to our 
Medium-based page, where we have all of our case updates from the 
Dana Foundation support. Check that out. Then my own lab is at F-X-S-H-
E-N.com, fxshen.com. You can check out what we're doing. If you're a 
student, you can check out opportunities at either place, which are the 
same place. 

Yeah. I would encourage a dialogue. We're easy to track down. Contact 
information is on both of those places. 

http://www.fxshen.com/
https://clbb.org/


 

               
            

            
          

       
 
 

Brandon Barrera: Fantastic. We'll have those in the show notes. I'll just say, thank you once 
again for joining us. As always, thank you dear listeners, for connecting 
with us on this episode of Communicating Brain Science. You can find 
more neuroscience resources by visiting dana.org. I'm your host, Brandon 
Barrera saying stay safe, stay tuned. Until next time. 

https://dana.org

